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ORDER
PER SATBEER SINGH GODARA, J.M. :

This assessee’s appeal for assessment year 2016-17,
arises against the National Faceless Appeal Centre [in short the
“NFAC”] Delhi’s Din and Order No. ITBA/NFAC/S/250/2023-
24/1058171954(1), dated 23.11.2023, involving proceedings u/s.

271(1)(c) of the Income Tax Act, 1961 (in short “the Act”).

Case called twice. None appears at assessee’s behest. He

is accordingly proceeded ex-parte.

2. The assessee pleads the following substantive grounds in

the instant appeal :

1. “On the facts and in the circumstances of the case and in law

lower authorities have erred in confirming the penalty of
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Rs.4,86,665/- without specifying correct charge for levy of
penalty, as per Assessment order and notice of penalty, it is
initiated for furnishing inaccurate particulars of income and in
the final penalty order same is levied for concealment of income
in penalty order.

On the facts and in the circumstances of the case and in law
lower authorities have erred in confirming the penalty of
Rs.4,86,665/- levied under section 271(1)(c) of IT Act on the
estimated disallowance of Rs.15,90,410 being estimated
disallowance out of the total labor charges, since the
disallowance is made on adhoc basis, the entire penalty
deserves to be deleted.

Your appellant prays for deletion of entire addition. Your
appellant craves for to add, alter amend, modify, delete any or

all grounds of appeal before or during the course of hearing.”

Mr. Murkunde vehemently argued that the NFAC herein

has rightly affirmed the Assessing Officer’s impugned action levying

sec.271(1)(c) penalty of Rs.4,86,665/- vide following detailed

discussion :

3
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that the Assessing Officer has imposed a pena
Act for concealment of income of Rs.15,90,4
lack of plausible explanation by the assessee du

Determination

| ' Ity order it was Seen
e appellate proceedings, on perusal of the pena
P ity of Rs.4,86,665/- uls 271(1)(c) of the

10/-. The AO imposed a penalty for the
ring the penalty proceedings.
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a2 During the appellate proceedings, in response to the notices issued the
appellant furnished its written submission, which was perused. However, it does not
contain a valid explanation for the concealment of particulars of income. In the
penalty order, the Assessing Officer has discussed the ratio of decisions by ITAT,
Kolkata D Bench in the case of Mcleod Russel (i) Ltd, Vs ACIT and Hon'ble Delhi
High Courtin the case of Kalindi Rail Nirman Engg. Ltd Vs CIT and Hon'ble Madras
High Court in the case of S Krishnaswamy & Sons Vs CIT. | find the ratio of the
judgements cited by AO applicable to the facts of the case.The reliance of the
appellant on various judgements in the written submission is not found to apply to the
facts of the present case. The appellant has relied upon the jurisdictional ITAT order
in the case of ACIT vs G.M. Finance & Trading Co. This decision was perused and
found that it deals with the issues of penalty wherein different revenue authorities

adopt different rates of land. The facts of the present case are distinguishable.
Hence, it is not relevant for the instant case. The decision of the Apex Court in the
case cf CIT vs Reliance Petroproducts is also not relevant to the facts of the instant
case as the appellant had not even produced the respective ledgers in support of the
expenditure claimed which he was specifically asked to do. This decision is applicable
in a case where the assessee produces the supporting evidence and AO does not
accept it. For the sake of easy reference, the relevant portion of the penalty order is
reproduced as follows:

“In the instant case, the assessee had not furnished ledger account,
labour register, muster roll, presently register and other relevant
information required by the assessing officer. Failure on the part of the
assessee led the A.O. to estimate the disallowance of labour expenses
@ 20% of Rs. 6,05,01,325/-, which led to addition of Rs. 1,21,00,265/-.

Therefore, A.O. had during assessment proceedings clearly established
that assessee was falsifying books of account by booking bogus
expenditure under the head labour expenses for which no credible
evidence could be produced during the assessment proceedings.
Further, assessee could not rebut the finding given by the A.O. before the
CIT (A),who after considering the material gathered by the A.O. came o
the conclusion that there was leakage in the labour expenditure account
and sustained addition of Rs. 15,90,410/-."

3.3. The issues were considered. The penalty orderand relevant provisions of law
were carefully perused. From the penalty order it is apparent that the appellant could
not provide a satisfactory explanation regarding facts material to the computation of
total income either during the assessment proceedings or penalty proceedings
required as per the explanation-1 to section 271(1) of the Act, which reads as under:

“Explanation 1.- Where in respect of any facts material to the computation of
the total income of any person under this Act, -

(A) such person fails to offer an explanation or offers an explanation which is
found by the Assessing Officer or the Commissioner (Appeals) or the
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. o
Principal Commissioner or Commissioner to be false,

i ' jate and
(B) such person offers an explanation which he is not able to substantia

1 ' facts
fails to prove that such explanation IS bonafide and that all the

' ' income
relating to the same and material to the computation of his total in

have been disclosed by him,

' ' rson as
then the added or disallowed in computing the total income pf su;izgﬁon ol
a re,su.'t thereof shall, for the purposes of clause (.CJ of th.fs Isurs s b,een
deemed to represent the income in respect of which particula

concealed.”

In the case of Mak Data P Ltd 306 ITR (SC), it has been held that explanation

: ; i b
1 of 271(1)(c) raises a presumption of concea_lment, wr]rehn abdljif:;in?se E ;:tlgsdthi
the A.O. between reported and assessed |n.come. . e il
how otherwise by cogent and reliable eVIdgnce. e ! e

T tOhS xplanation, has been discharged by him, the ongs shifts on
Lo ehev: that thé amount in question constituted the lncome. and not
ReVenl_Je tohS Ouestion is whether the assessee has offered any explanation for the
bl efq articulars of income. But, in the instant case, the appellant failed to
gz;f;ﬁl?;lzn::::n:ealment of income during the penalty proceedings. %eftf:ii:?eHcgn?ee
i infirmity i nalty order passed by the Assessing ; :
?:: \;)ana?tr;do:g;: g;;ngyf;?:)h(i)p; theyAct is hereby confirmed. As a result, the above

Ground of appeal is dismissed.

4. We have perused the assessee’s pleadings and considered
the Revenue’s foregoing vehement submissions. We find no
substance in the Revenue’s impugned stand supporting the penalty
herein relating to estimation of labour as well as other
miscellaneous and sub-contract expenses involving varying sums.
Mr. Murkunde could hardly dispute the clinching fact that the
Assessing Officer’s assessment dated 28.12.2018 inter alia, had
disallowed the assessee’s sub-contract and labour charges’ claim at
uniform estimated rates of 20% thereby accepting the remaining
claim of 80% in principle without specifying the corresponding

parties concerned. We are afraid that such a penal action of an
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estimated disallowance would hardly be sustainable in law going by
settled legal position as per CIT Vs. Reliance Petro Products (2010)
322 ITR 158 (SC). Their lordships’ have settled the law long back
that each and every disallowance/addition in quantum proceedings
does not ipso facto attract the impugned penalty provision. We draw
strong support therefrom to delete the impugned penalty of

Rs.4,86,665/-. Ordered accordingly.

S. This assessee’s appeal is allowed in above terms.

Order pronounced in the open Court on 12.03.2024.

Sd/- Sd/-

[GD PADMAHSHALI] [SATBEER SINGH GODARA]
ACCOUNTANT MEMBER JUDICIAL MEMBER
Pune, Dated 12th March, 2024
VBP/-
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